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IRVING, J., FOR THE COURT:

1. On May 8, 2002, Robert Anderson filed a petition seeking primary physica custody of his

daughter Angd.?2 Numerous pleadings were filed by the parties and severa court orders were entered

Fictitious names are used for the parties to protect their identities.

?In his custodly petition, whichwas styled “Complaint for Modification of Custody and Temporary
Restraining Order,” Anderson aleged, among other things, that the child was not being adequately cared
for and had been subjected to poor living conditions and an unsafe environment. Anderson aso petitioned
the court for atemporary restraining order in an effort to prevent the child’ simpending move to Germany
where her sepfather was stationed in the military.



before the matter was findly heard on July 7, 2003. At the concluson of the hearing, the chancellor
awarded custody of the child to Anderson. Aggrieved, Carol Ladner, the child's mother, agppeds and
rases the following issuesfor review: (1) the chancellor applied an erroneous legd sandard in determining
who should get custody of Angdl, and (2) the chancellor erred in awarding custody to Anderson.
12. Finding no reversible error, we affirm the chancellor’ saward of custody to Anderson.

FACTS
113. Ladner engaged in a brief extramaritd afar with Anderson that led to the conception of their
daughter Angel. Shortly thereafter, Ladner returned to her husband, but the couple soon divorced.
Although the name of L adner’ shusband was placed on Angd’ sbirth certificate, a subsequent paternity test
excluded him as the child' s father.
4. When Angd was approximately one year old, Ladner filed a paternity action against Anderson
through the L ee County Department of Human Services. The paternity test resultsindicated that Anderson
was Angd’ sfather, and an order was entered to that effect inMay 1997. Also, Ladner wasawarded child
support, and Andersonwas granted reasonable vidtation. Theresfter, Anderson began exercisng regular
vidtaion with Angd and became extengively involved in her life. Ladner and Angd subsequently moved
to Florida, and Ladner remarried and gave birth to another child. Anderson continued to exercise
visitation with Angel while the child lived with her mother and stepfather in Florida
5. While resding inFHorida, Ladner and her husband David wereemployed asadult dancersat alocal
grip club.* However, when David decided to join the military, Ladner and her children Ieft Floridaand

moved back to Missssippi. Upon returning to Mississppi, Ladner briefly resumed a relationship with

3 Prior to moving to Florida, Ladner also had previoudy worked as a stripper when Angdl was Six
months old.



Anderson and began staying with him. Ladner dso began working asafitness ingtructor a aloca hedth
cub but was subsequently terminated due to persona and professiona issues. Ladner ultimately ended
her rdationship with Anderson and reconciled with her husband. After ending the relationship, Ladner
moved in with her sster for gpproximately one year before moving to Texas where her husband was
dationed at thetime. Shortly thereafter, Anderson began custody proceedings against Ladner.
T6. During the custody hearing, Anderson presented evidencethat Ladner had little or no income, did
not properly care for Angd, subjected the child to a filthy environment, and had taken Angel out of
kindergartenin the middle of the school year inan unsuccessful effort to home school her. Ladner’ sformer
hedth dub employersamilaly testified that Ladner would bring the children to work with her on aregular
bas's and that the children often wore the same dothing on consecutive days. Theemployersasotestified
that severa dients routinely complained that Angel and her brother were dirty and unsupervised.
Tegtimony given during the custody hearing further revealed that Angel had been sexually abused by
Ladner’s stepfather, and that Ladner continued to take the child around him even though she had been
instructed againgt doing so by the Department of Human Services. *
q7. At the conclusion of the hearing, the chancdlor found that Angel’s best interest would be best
served by placing her in Anderson’s custody. The chancedllor a'so awarded Ladner extengve vidtation
rights. Additiond factswill be related during our discusson of the issues.
ANALY SIS AND DISCUSSION OF THE ISSUES
Standard of Review

118. “The gandard of review in child custody casesis[dtrictly] limited.” Johnson v. Gray, 859

4 At thetime of the custody hearing, Ladner’ s stepfather had beenindicted by aLee County grand
jury on molestation chargesinvolving Ange and was awaiting trid.
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So. 2d 1006, 1012 (1131) (Miss. 2003). “A chancdlor must be manifestly wrong, clearly erroneous, or
apply an erroneous legd standard in order for [an appellate] [clourt to reverse.”  1d. (citing Mabus v.
Mabus, 847 So. 2d 815, 818 (Miss. 2003)). “‘[FJindings of fact made by a chancdlor may not be set
aside or disturbed [on] appedl if they are supported by substantial, credible evidence’” 1d. at (113)
(quoting Marascalco v. Marascalco, 445 So. 2d 1380, 1382 (Miss. 1984)).

(1) Applicable Legal Sandard
T9. Ladner firg argues that the chancellor gpplied an erroneous legd sandard in determining who
should recelve custody of Angd. Ladner contendsthat the May 1997 paternity order awarded her de
facto custody of Angd, and as such, Anderson should have been required to prove the materid-change-in-
circumstances standard used in custody modificationproceedings. Anderson, however, counters that the
chancdlor did not err infailing to require imto prove the occurrence of amateria change incircumstances
before awarding him custody.
110. The law is well-settled that “the materid changes standard used in modification proceedings is
dependent on there being a prior determination of custody.” Law v. Page, 618 So. 2d 96, 101 (Miss.
1993). However, where there has been no prior determination of custody, “the proper standard of law
to be gpplied is that found in divorce proceedings, whichisthe best interest of the minor child.” 1d. (ating
Albright v. Albright, 437 So. 2d 1003, 1004 (Miss. 1983)). Additiondly, “in custody [metters] involving
an illegitimate child, when the father acknowledges the child as his own, the father is deemed on equa
footing with the mother asto parenta and custodid rightsto the child.” 1d. (dting Smith v. Watson, 425
So. 2d 1030, 1033 (Miss. 1983)).
11. A review of the record reveds that the chancdllor, rdyingon S B. v. L. W., 793 So. 2d 656 (Miss.

Ct. App. 2001), found that because custody of Angel had never beenjudicidly determined, the materid-



change-in-circumstances standard did not apply.® We agree with the chancellor’ s findings. The paternity
order falled to expressy award custody of Angel to Ladner. Further, there is no additiond evidenceinthe
record to suggest that a determination of custody had ever been made prior to the custody hearing. Asa
result, we find that the chancellor gpplied the correct legd standard and properly considered the case as
onefor initid custody. Therefore, thisissue is without merit.

(2) Custody
12. Ladner's next assgnment of error chalenges the chancellor’s award of custody to Anderson.
Ladner contendsthat the chancdllor (1) erred in finding that Missssppi Code Annotated section93-5-24
(9)(a)(i) (Rev. 2004) appliesto the ingant case, and (2) misgpplied the Albright factors. Wefirst address
Ladner’s argument that the chancelor erred in finding Missssppi Code Annotated section 93-5-24
9)(@)(i) inapplicable.
113. Missssippi Code Annotated section93-5-24 (9)(a)(i), whichprovides for custody restrictions on
parents with a history of perpetuating family violence, states the following in pertinent part:

In every proceeding where the custody of a child isin dispute, there shdl be arebuttable

presumption that it is detrimental to the child and not in the best interest of the child to be

placed insole custody, joint legd custody or joint physicd custody of a parent who hasa

history of perpetrating family violence. The court may find ahistory of perpetrating family

violenceif the court finds, by a preponderance of the evidence, one (1) incident of family

violencethat has resulted in serious bodily injury to, or apatternof family violence againg,

the party making the dlegation or afamily household member of either party. . . .

714. Ladner contends that Anderson was both physicaly and verbaly abusive to her on severd

occasions. During the custody hearing, both parties presented testimony relating to aphysical dtercation

® In L.W., the father of anillegitimate child petitioned the chancery court for a determination of
paternity and for custody of the child. L.W., 793 So. 2d at 657 (Y1). Because custody had never been
judicdly determined, the chancellor treated the case as one for initid custody rather than one for
modificationof custody. Id. at 658 (7). ThisCourt affirmed the chancellor’ s decision and concluded that
the case was properly consdered using the standard for initid custody. 1d. at (114).
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that occurred during Ladner’s brief stay with Andersonafter her returnfromFlorida. Ladner testified that
during that particular incident, Anderson choked and dapped her and ruptured her eardrum. She aleged
that she dso sustained bruises to her hip and scratches on the side of her face when Andersonpicked her
up and threw her on the ground.® Ladner further testified that onother occasions when she attempted to
end her rlaionship with Anderson, he would run her off of the road and hit her car.

115.  Anderson smilarly tetified that on severa occasions, Ladner dapped himfirgt, and, in response,
he dapped her back. Ladner indeed admitted to firgt dgpping Anderson during the above dtercation in
an effort to get him out of her face.

716. After consdering the evidence, the chancellor faled to find the existence of a pattern of family
violence. The chancellor concluded that the testimony of the parties a most “documented generd yelling
and screaming which, on a few occasions, resulted in dapping and perhaps one incident of choking . . .
and there was no serious or even moderate injuries resulting from the same.”

17. Wefind that the chancellor was dlearly ina positionto observe the demeanor of bothwitnessesand
to judge their credibility. Therefore, we give deference to hisdecison. Consdering our limited scope of
review and the chancdlor’s specific findings on this issue, we are not prepared to conclude that the
chancellor was manifedtly in error. - Accordingly, we find that this issue is without merit.

118. We further find Ladner’s argument that the chancellor misgpplied the Albright factors amilarly
lacks merit. We note that “[i]n custody battles, the best interest of the child remains paramount and the
central focus for a chancdlor should aways be on how a given situation may adversely impact upon the

child” Ashv. Ash, 622 So. 2d 1264, 1266 (Miss. 1993). “[Nevertheless|, our limited scope of review

® The record reveds that athough a police report wasfiled, no charges were ever brought against
Anderson.



directs that ‘[w]e will not arbitrarily subgtitute our judgment for that of the chancdlor who isin the best
positionto evauatedl factorsrdaing to the best interestsof the child.’””  1d. (quoting Yates v. Yates, 284
So. 2d 46, 47 (Miss. 1973).

119. Here, the chancdlor determined that Angd’ s interests would be best served by placing her in the
custody of her father. In arriving at this concluson, the chancellor undertook a lengthy analyss of the
various factors set forth in Albright, and thoroughly explained his evauation of the evidence bearing on
each factor. Inadetalled judgment, the chancdlor found that the following factors were neutradl and did
not weigh in favor of Ladner or Anderson: (1) the age of the child, (2) the hedth and sex of the child, (3)
the age, physica, and mental hedlth of the parents, the mora fitness of the parents, and (4) the emotiona
ties of parent and child. Of the remaining factors, the chancellor concluded that factors such as the best
parenting skills, willingness and capacity to provide primary child care, employment responsihilities, and
the child’ shome, school, and community records al favored Anderson. The chancellor further concluded
that factors such as the stability of the home environment and employment of each parent aso tilted in
Anderson’s favor. Additionaly, the chancdlor pogtively noted the assistance provided by Anderson’s
parentsin helping care for Angdl. The only factor that the chancdlor found dightly weighed in Ladner’s
favor was the factor regarding Angd’s continuity of care.

720.  After thoroughly weghing the evidence and each Albright factor, the chancellor awarded

custody of Angel to Anderson. We find that the record contains substantial evidence to support this
conclusion.
721. Hndly, Ladner contends that the chancellor should have given more consideraion to the

relaionship between Angd and her haf-brother before separating them. Ladner arguesthat itisnot in



Angd’sbest interest to be separated from her brother. We note that there is no generd ruleinthis state
that the best interest of sblingsis served by keeping them together. See Sdllersv. Sdllers, 638 So. 2d
481, 484 (Miss. 1994) (citing Sparkman v. Sparkman, 441 So. 2d 1361, 1362 (Miss. 1983)).
Accordingly, we find that the chancellor did not err in awarding physical custody to Anderson.

122. THEJUDGMENTOFTHECHANCERY COURT OF LEE COUNTY ISAFFIRMED.
ALL COSTSOF THISAPPEAL ARE ASSESSED TO THE APPELLANT.

KING, C.J.,BRIDGESAND LEE,P.JJ., MYERS,CHANDLER, GRIFFIS,BARNES
AND ISHEE, JJ., CONCUR.



